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Y
ou are requested by an attorney
to perform a neurological eval-
uation of a 70-year-old, wid-
owed male who is experiencing
memory loss. There is conflict

among family members concerning their
father’s capacity to change his will. An
attorney requests to be present during the
neurological consultation. How do you
respond to the attorney’s request?

Independent Forensic Evaluations
Today’s neurologist is presented with a com-
plex menu of clinical responsibilities.
Added to these duties, for some, are
requests to conduct independent forensic
evaluations in civil and/or criminal matters.
These evaluations differ fundamentally
from routine clinical assessments wherein,
although by necessity a third party is pres-
ent, a traditional doctor-patient relation-
ship exists and there is no adversarial flavor
with regard to how the evaluation results are
communicated and/or released. The evalua-
tions differ because they generate idiosyn-
cratic ethical dilemmas with no tailor-made
answers. They differ because they require a
neurologist’s assessment palate to be sensi-
tized to legal, ethical, and clinical issues and
because they ask the neurologist to mix clin-
ical subjectivity and the highest standard of
neurologic care while maintaining an
appetite for objective decision making and
relevant legal considerations.

Of the many issues raised for the neu-
rologist involved in civil and criminal
assessments, one which stands out for its

complexity, and about which there is both
little concrete guidance and considerable
controversy,1,2 is the issue of whether to
permit third party observers into the
examination room. While the clinical and
research literatures almost universally
argue against the presence of third party
observers, the courts rule on a primarily
case-by-case basis. The majority of Federal
courts’ interpretation of Rule 35, for
example, reject the notion that a third
party should be allowed, even indirectly
through a recording device, to observe
Rule 35 examinations, except under
unusual circumstances.3

While this prohibition is not absolute,
some would argue it should be. Still, no
jurisdictions expressly deny the rights of
attorneys to attend examinations or the
making of a recording. When the issue is
raised, most look to the trial court to exer-
cise discretion.4 Some cases result in a rul-
ing which stipulates that a third party
observer may be present during the physi-
cal exam but not present during the clini-
cal assessment portion of an evaluation. As
a general rule, however, a defendant’s
motion to preclude the presence of coun-
sel or other third party observers at an
examination is frequently granted.

Third party observers may be broken
down into two groups: 

1) involved individuals, i.e., the plain-
tiff and defense attorney(s), parents, rela-
tives, case managers and third party
observers who are both trained as either
neurologists or neuro-psychologists and
are, by their presence, also undertaking
some evaluative role; and 

2) uninvolved individuals, i.e., other

health care professionals, students, stenog-
raphers, video recorders and/or audio
recorders. The focus of both groups could
be the litigant, the neurologist examiner,
or both. 

The intent of this paper is to serve up
a menu of resources for use by a neurolo-
gist who is asked—or demanded—by the
court or other interested party to conduct
a neurological examination in the pres-
ence of a third party observer. We con-
clude with some suggestions regarding
how to respond to requests by third party
examiners who want to observe the neu-
rological examination.

Background and Resources
A useful starting point for neurologists
completing evaluations in civil and crimi-
nal matters is to become familiar with the
relevant ethical standards, practice guide-
lines, and policy statements that apply in
cases of third party observers. There are
three fundamental sources: the National
Academy of Neuropsychology,5 the
American Academy of Clinical Neuro-
psychology,6 and the American
Psychological Association’s Committee on
Psychological Tests and Assessment.7 This
baseline information necessarily may be
supplemented by considering the clinical
and research literature regarding how third
party observers impact clinical evalua-
tions.2,8,9 The American Academy of
Psychiatry and the Law’s Ethics Guidelines
for the Practice of Forensic Psychiatry,
Section IV: Honesty and Striving for
Objectivity Guidelines10 apply to related
disciplines, including neurology. The
American Academy of Neurology Code of
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Professional Conduct (Section 2.0; 5.0) for-
malizes standards specific to the practice of
neurology with regard to “Professional
Competence” and “Conflicts of Interest,”
respectively.11 A counterpoint to this litera-
ture would include accessing internet sites
that tutor examinees on how to prepare for
an independent medical exam.12

Distilling the alchemy of these ethical
standards, practice guidelines, and policy
statements into a unified set of recommen-
dations is a complex task not immune to
misinterpretation or bias. The American
Psychological Association’s Ethics Code does
not make a distinction between clinical and
forensic work. There is little disagreement
that third party observers challenge test
security. The policy statement of the
National Academy of Neuropsychology
recommends that third party observers,
other than supervisors for training purpos-
es, should be denied entry during neu-

ropsychological testing and would be
allowable only in specific cases, e.g., family
members can be present during the assess-
ment of a child, based upon the discretion
of the clinician. The American Academy of
Clinical Neuropsychology states that a
third party may be present to assist with
adults who have extreme behavioral diffi-
culties. The National Academy of
Neuropsychology and the American
Academy of Clinical Neurology conclude
that electronic observing and one-way mir-
rors should be disallowed. 

Supporting Facts
A study completed in 200213 determined
that the presence of a taperecorder during
an independent neuropsychological exam-
ination had a negative effect on the exam-
inee’s performance. As this principle
applies to neurologists, the examinee
would, for example, perform less well, or

differently, or perform consistent with
being “ill” in the presence of their attorney
during the neurological examination.
Other studies have concluded that the
presence of a third party observer has a
negative impact on the results of two
symptom validity scales, i.e., the Portland
Digit Recognition Test and the Test of
Memory Malingering.2

Present within this literature are dis-
agreements regarding the validity of
objections regarding the presence of third
party observers. One such objection con-
cerns the principle of social facilitation
and how it affects (or does not affect), the
evaluative process. Social facilitation
examines how the presence of another
individual brings about a change in
another person’s behavior.9 Social facilita-
tion may enhance or impair ability on
some neuropsychological tests. Studies of
social facilitation have shown that an
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observer improves performance on easy
or over-learned tasks while performance
diminishes on more complex tasks. 

Another issue concerns how a third
party’s presence affects the ethos and press
of a neurological examination generally
and how, in particular, it affects the com-
munication between the examinee
and examiner. It could be argued
that the adversarial nature of the
process is distorting enough unto
itself, and that including third
party observers is simply an inte-
gral part of the litigation. 

The presence of a third party
observer invalidates the results of
some standardized neurologic and
neuropsychological testing, be-
cause a third party observer’s pres-
ence violates standardized test
administration guidelines. The
resulting data is invalid and not
useful for clinical interpretation.
The United States Supreme Court
has addressed the issue of error
rates and reliability of data upon
which an expert’s opinion is for-
mulated, making the conclusion
that if the data used by an expert to form
an opinion is unreliable so too is any opin-
ion derived from those data.14

Prepared to Respond
Given the circumstances faced by a neu-
rologist who is asked or demanded by the

Court to permit a third party observer
into the examining room, how should the
neurologist respond? This issue has been
addressed in the professional literature
primarily as it pertains to neuropsycholo-
gists completing neuropsychological eval-
uations conducted in the presence of a

third party observer.1,8 The list of sugges-
tions includes “just saying no,” recom-
mendations to carefully document all
interactions, educating attorneys regard-
ing how their presence will affect the
process and outcome of the evaluation by
citing up-to-date literature, consulting

with colleagues, and educating the refer-
ring attorney about the effects of third
party observers. Another suggestion
would include allowing the third party
observer to sit in during the clinical inter-
view but not during the clinical assess-
ment. It should be noted that the effects

of these suggestions and what we
would term compromises, have yet to
be determined. 

We would add to this list of useful
recommendations the need for neu-
rologists in training and in practice to
examine and develop an awareness of
their psychological responses to third
party observers. This notion is codi-
fied in clinical psychiatry as counter-
transference. While a great deal of
research and clinical literature con-
cerns itself with the effects a third
party observer has upon an individual
and an evaluation’s outcome, surpris-
ingly little attention has been paid to
the neurologist’s reactions. The intru-
sion into one’s examination room of
another party undeniably puts into
play a number of conscious and
unconscious reactions. These reac-

tions are made more complex when the
third party is an observer of a forensic
examination. It is our recommendation
that the psychological impact a third
party observer has upon a neurologist’s
examination becomes another area of for-
mal study.  PN
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